
OFFICB OP GBNBRAL COUNSBL

MEMORANDUM

TO:

FROM:

SUBJECT:

DATE:

Chief, Dockets Division

Associate General Counsel, Litigation Division

Panhandle Telephone Cooperative, Inc. v. FCC & USA,
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D.C. Circuit.

september 9, 1994
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This is to advise you that on September 6, 1994, Panhandle
TelePhone Cooperative, Inc., filed a Section 402(a) Petition for
Review in the U.S. Court of Appeals for the D.C. Circuit. The
FCC underlying decisions are: In the Matter of Amendment of the
Commission's Rules to Establ~sh New Personal Communications
Services, 9 FCC Rcd 1337 (1994) (FCC 93-S50) and In the Matter of
Review of the Pioneer's Preference Rules & In the Matter of
Amendment of the Commission's Rules to Establish New Personal
Communications Services, FCC 94-209, released August 9, 1994.

Challenge to FCC amended pioneer's preference rule, as applied to
broadband personal communication services so as to require
preference winners to pay for their licenses an amount keyed to
the auction prices paid for similar licenses. Petitioner
challenges both the decision to charge for the pioneers' licenses
and the earlier decisions to grant pioneer's preference to three
applicants.

Due to a change in the Communications Act, it will not be nessary
to notify the parties of this filing.

The Court has docketed this case as No. 94-16148 and the
attorneys assigned to handle the litigation of this case are~
E. Ingle and James Carr.

Daniel M. Armstrong
cc: General Counsel

Office of Public Affairs
Shepard's Citations
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Panhandle Telephone Cooperative, Inc., ("Panhandle") by its

attorneys, petitions this Court for review of the Memorandum

opinion and Order on Re.and of the Federal Communications

commission ("Commission") in the proceeding entitled In the Matter

of Amendment of th. cgmaission's Bule. to Establish New Personal

COmmunications Servic•• , FCC 93-550, GEM Docket 90-314, PP-6, PP-

52, and PP-58 (released August 9, 1994) ("Belland Order"). A

summary of this Order was pUblished in the Federal Register on

August 18, 1994. a.. 59 Fed. Reg. 42,521 (Augus~.!J, 1994). A

copy of this Order is attached.



This Petition is filed pursuant to 28 U.S.C. 55 2342, 2344;

section 402(a) of the Communications Act of 1934, as amended, 47

U.S.C. 5 402 (a); Rule 15 of the Federal Rules of Appellate

Procedure; and D.C. Circuit Rule 41(b). Venue lies in this Court

pursuant to 28 U.S.C. 5 2343.

Panhandle has previously souqht this Court's review of the

underlyinq aqency action in this matter, the Third Report and

order, GEN Docket 90-314, released February 3, 1994, and pUblished

at 58 Fed. Req. 9419 (February 28, 1994).1 ("Third Report and

Order"). A copy is attached. The Third Report and Order denied

Petitioner's pioneer's preference request despite Panhandle's

demonstrated development of innovative broadband Personal

Communications Services (PCS) for use in rural areas.

Notwithstandinq the fact that this Court remanded all pendinq

issues to the FCC, the Remand Order did not address the issues

particular to Panhandle which were raised on appeal, e.q. the basis

for denyinq Panhandle's request. Nor is it likely that the FCC

will address these issues durinq the course of this appeal, as

Panhandle Telgbgna Cooperative« Inc. y. r; c. C., Case No.
94-1158, was consolidated with several others under Cas. No. 94­
1148 (the PaCj;itic "11 cas••) and r_anded to the COllaission
pursuant to the Court'. orclar at July 26, 1994. Panhandle did not
tile a Petition tor R.consid.ration at the Third Report , Order.
~ 47 C.r.R. 5 1.429(j) (tilinq at a Petition tor reconsideration
is not a precondition to jUdicial review).
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Panhandle did not file a petition for reconsideration. 2 Moreover,

the FCC apparently intended from the outset that any proceedings on

remand would not address or explain its prior decisions with

respect to its pioneer's preference award or denial decisions.

See. e.q. , Emergency Motion for Remand of the Federal.

communications Commission, filed July 8, 1994, at 4 ("We are not

requesting remand just to have the opportunity to better explain

the Commission's prior decisions"). Rather, the FCC requested

remand to address Whether preference winners should pay for their

licenses. ~, at 3. Judicial review of Panhandle's issues at

this juncture should not interfere with the Commission's pending

reconsideration proceedings.

Accordingly, Petitioners again ask this Court to vacate and

set aside that portion of the Third Report and Qrde~ which rejected

Petitioner's request for a pioneer's preference, and direct the

Commission to grant Petitioner's request or, in the alternative,

remand the matter to the Commission for an adjudicatory decision

consistent with the Administrative Procedure Act, 5 U.S.C. S 706.

This prayer for relief is based on the grounds that the Third

Report and Order and the R.mand Order's implicit affirmation of

2 S.e•••g., B_nd order at 1, n.l (FCC states that the
Remand Order should not be taken as prejudqment of the petitions
for reconsideration of its broadband PCS pioneer's preference
decisions).
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that decision, is contrary to the commission's stated rUles3 ; is

arbitrary, capricious and unsupported by reasoned analysis in that

the Commission failed to consider relevant experimental results

submitted by Panhandle, and otherwise violates the provisions of

the Administrative Procedure Act, 5 U.S.C. S 706.

Respectfully sUbmitted,

Panhandle Telephone Cooperative, Inc.

&1::>.c-By-
-""",==:::lI""""~:::ooo'----"""';;~--=~-----

stephen G. Kraskin # 23892
Sylvia L. Lesse # 32650
Charles D. Cosson # 42072

Kraskin & Associates
2120 L Street, N.W., suite 520
Washington~ D.C. 20037
(202) 296-8890

Attorneys for Panhandle Telephone
Cooperative, Inc.

September 6, 1994

3 The Co_i••ion ' a rule. governinq the application for, and
award of, a pioneer'a preference are set forth at 47 C.F.R. SS
1.402, 1.403 and 5.207.
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